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ABSTRACT. Citators are one of the oldest and most important tools in the
legal researcher’s arsenal. They serve both as precautionary measures against
bad law, and as a means of doing primary legal research. The evolution
of citators plays an important roll in the development of both the legal
publishing industry and legal research itself. This article examines many
aspects of the legal citator—its history, development, uses, and possible
future.

KEYWORDS. Citators, Shepard’s, KeyCite, Westlaw, Lexis, product,
development

INTRODUCTION
It is difficult to imagine the practice of U.S. law today without citators. Citators have been an important legal research tool for more than
130 years. They let the lawyer know that the case he is using is still good
law, they assist him in finding new case law and secondary sources, and
they let him know who is talking about his case, and why. This article takes
a closer look at these tools, particularly Shepard’s2 and KeyCite,3 the two
major citators on the market today. The first section looks at the history
of citation indexes. The history of the print citator, mostly Shepard’s, was
beautifully examined by Patti Ogden4 in 1993. This article touches on the
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early days but then takes the reader through the years since the Ogden paper. The past 15 years have seen a great deal of development online, most
importantly the introduction of Shepard’s major competition, KeyCite. A
second section compares the two systems. The article then turns to possibilities for the future of citators and the move away from print citators. Finally,
by looking at features that are available today, this article speculates as to
future innovations.
A citator can be defined as an index of connections between cases (and,
of course, statutes and secondary sources). At the same time, though, it
has a large variety of different uses for the legal researcher. The use of
citators today is huge—if you do no legal research other than to find one
relevant case, it is often to run that case through a citator. The history of
the citator is not only tied inexorably to the history of the legal profession,
but also to changes in the world of legal publishing and the creation of new
legal research strategies. Because of their widespread usage, citators are a
perfect case study for those interested in the growth and development of
legal tools. They also have a very rich and interesting history, which is an
excellent place for this article to begin.

THE HISTORY OF THE CITATOR
As soon as U.S. case law became voluminous enough that any one
lawyer practicing in any one area was unable to remember all the law
that he needed to know, the citator became necessary. This happened very
quickly, as the country and the court system grew. Today the U.S. legal
system is huge, and we argue across jurisdictions all the time. Our common
law is such a morass that no one can be expected to know much of the law
outside his direct field of practice.
As mentioned above, the early history of the print citator has been well
documented by Patti Ogden, so this article provides only a brief gloss of the
most cogent points and products. Early in the nineteenth century, lawyer
Simon Greenleaf lost a case relying on precedent that, unbeknownst to
him, had been recently overruled.5 Greenleaf saw a need and tried to fill
it by creating an alphabetical list of overruled cases.6 This was the first
of several citation indexes, but the idea reached its pinnacle in print when
Frank Shepard introduced his product in 1873.7
Shepard called his new product “Adhesive Annotations,” and printed his
notes to overruling cases on gummed paper that could be pasted into the
reporters next to the cases themselves. Ogden was not terribly impressed
with this invention, claiming that it was difficult and time-consuming to
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use.8 The method has posed some problems for the modern librarian who
is interested in book preservation. While it is always fascinating to come
across a reporter updated with the original Shepard’s method, these books
are very delicate. As the paper of the book becomes more brittle over time,
the edges of the citation stickers and their adhesive become sharper, making
it difficult to turn pages without tearing them.9 The modern Shepard’s,
however, remembers this incarnation of their product as a key steppingstone—it was modeled after lawyers who would hand-write notes about
later overrulings into the margins of cases.10
The first Shepard’s citations pages were printed entirely on gummed
paper. To use them, the lawyer (or more likely his clerk) would cut the page
into pieces smaller than a postage stamp, and stick the relevant citations into
the margins of his reporter set, next to the cited case. This meant that when
a lawyer looked up a case, he immediately saw references to any cases that
overruled it, as well as to citations that criticized, distinguished, explained,
followed, limited, or modified the decision.11 It was not until several years
later that, by customer request, Shepard began to print his citations into
bound volumes in some jurisdictions.12 This meant that his product was
more portable; however, it also meant that Shepard’s became an extra step
at the end of the research process; previously updating information was
immediately presented to the user during the course of reading a case.
Whether the gummed paper was instrumental to the success of Shepard’s
citations or not, what really made Frank Shepard’s product sell over several
competitive products was his dedication to it. Unlike many other citation
index printers of the day, Shepard updated and maintained his product.
With the body of the common law constantly expanding, this was really a
necessary feature. Other citators, which were only published once, were out
of date almost as soon as they came off the presses. Shepard’s was a unique
alternative–an index that was updated and frequently republished.13 There
were still other (often more innovative, according to Ogden) competitors;
however, they dropped in and out as time went on.14 Shepard’s eventually
had the high ground of establishment behind it.
Shepard’s remained much the same as it began for the next several
years, not even abandoning the sticky paper until after the death of its
founder in 1900. At that point, Frank’s brother in law, Reid A. Kathan,
moved the operation to New York, where it remained until the 1940s. It
was during Kathan’s tenure that Shepard’s dropped the adhesive annotations and moved entirely to bound volumes. In 1947, William Guthrie
Packard, Kathan’s successor, moved the company to its final home, Colorado Springs. This move was for several reasons—the enjoyable climate

Downloaded by [Indiana University Libraries] at 08:07 20 November 2014

168

LEGAL REFERENCE SERVICES QUARTERLY

and the central location for distribution purposes among them. Possibly the
most important and interesting reason was safety—New York, as a coastal
city, was potentially more open for attack, and Shepard’s wanted to protect its information. Ironically, Colorado Springs later became home to the
U.S. Air Force Academy and to the North American Aerospace Defense
Command, making it a considerably less safe place to be.15
In 1966, Packard’s shares were bought by McGraw-Hill, which owned
Shepard’s for the next 30 years.16 It was not until the leap to online citation
databases that much changed in the world of citators. Even today, though
KeyCite rivals Shepard’s in popularity, many still call the process of using
any citation index “Shepardizing.” (This is in fact an error on the part of the
R
R
” and “Shepardizing
” are both registered trademarks
users. “Shepardize
that apply specifically to the use of Shepard’s. The legal department at
Shepard’s has tried for some time to prevent the use of these terms for
other products.)
Two major print publishers of legal materials dominated the twentieth
century.17 They were the West Publishing Company (West) in St. Paul (and
later Eagan), Minnesota and Lawyer’s Cooperative Publishing Company
(LCP) in Rochester, New York.18 These two had been competitors for a long
time in the print world, and they both subscribed to the Shepard’s citation
services. However, Shepard’s was not a fast service, and both companies,
independently of one another, were concerned that Shepard’s was not
current enough to meet the needs of their editorial operations. Neither
company wanted to miss a key overruling. So both companies developed
in-house programs.19 LCP developed Auto-Cite, and West developed a
program called InstaCite.
Neither of these programs did what Shepard’s did, either then or today.20
Both were designed to look at only the most necessary case history—direct
history and severe indirect negative treatment, especially overrulings. West
and LCP editors did not get neat lists of all the cases that had ever cited a
case. An editor did, however, find out whether or not a case was still good
law, which often was all that he was really looking for. Both systems were
considerably more current than Shepard’s.
In 1973, the Mead Corporation introduced electronic legal research
with a product called LEXIS (Lexis).21 West was soon competing with its
own computer product, Westlaw, which debuted in 1975.22 LCP was still
West’s largest print competitor, but they did not follow Lexis and West
into the world of online publishing. Consequently Lexis and LCP quickly
became fast friends—seeing that “the enemy of my enemy is my friend.”
For several years after that, even when most of the legal publishing battle
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was moved online, LCP’s role in the competition was essentially to be
the editorial arm of Lexis. They were distinct but friendly companies, and
Lexis benefited greatly by offering the public exclusive online access to
LCP products, the most notable of which was the American Law Reports.
In the mid-1970s LCP made a belated foray into the online world by going
public with their in-house product, Auto-Cite. Because of the relationship
between the two companies, Auto-Cite was made available through Lexis
in 197923—another LCP product to which Lexis could claim exclusive
distribution rights.
Shepard’s elected to license their data rather than design an online
product of its own. So it was that, in the early 1980s, Lexis and West both
began to offer Shepard’s online.24 Although not a large portion of their
sales, Shepard’s was a good way for the two companies to compete. Each
company offered subtle improvements in the product interface to entice
customers. For example, West first pulled ahead by offering hypertext
links to cases in its Shepard’s service. Lexis was not far behind in adding
this feature. Auto-Cite on Lexis served essentially as a second step after
Shepard’s—Shepard’s online would retrieve citing references and older
overrulings, and then Auto-Cite would update Shepard’s. This was only
the first in a series of products by both companies aimed at improving
currency for citation checking.
Sometime in 1984, West, feeling threatened, made InstaCite, its in-house
citator, publicly available to compete with Auto-Cite.25 Both companies
had recognized their internal need for a current electronic citation database;
however, it was not until the success of Auto-Cite that it occurred to them
that customers might need it too. The two products were very similar,
but there were small differences. Because both systems were primarily
dependant on cases published by West, and since West had a chance to
process those cases before they appeared in the advance sheets, its InstaCite
product was slightly more current than Auto-Cite. West did not use looseleaf services as a source for case law, so some cases that were first printed
in a loose-leaf service, such as those published by CCH, appeared first on
Auto-Cite. InstaCite had a few little oddities, though. The most amusing
one is probably that it had no negative indirect history for cases pre-1967.
InstaCite would find a case that had been reversed on appeal, but not one
that had been overruled by a later case. Fortunately for West, user statistics
showed that most of their customers were blithely unaware of this fact, and
used InstaCite no less for pre-1967 cases than for more recent cases.
West decided to offer yet another layer of currency. “Shepard’s
PreView,”26 which had no relation to the Shepard’s product other than
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a license for the Shepard’s trademark, offered very recent citing cases, but
did not include the history tags that told users what they were looking at. A
researcher using this program could see that a case had been cited recently,
but the results provided no explanation for why it was cited. Shepard’s PreView never made much money, and it definitely did not make the Shepard’s
company much in the way of royalties. However, it did have one significant
consequence, which was that Shepard’s contracted, as part of the license,
to get electronic records of citations West parsed out of its most recent case
law. This added greatly to Shepard’s currency.
Both Lexis and Westlaw soon added yet another feature to their online
updating products, a program that treated a citation like a search term and
searched for it through all the most recent cases. This search retrieved any
other cases that cited the original citation, but like Shepard’s PreView, the
search result gave no explanation of citing case treatment; it only identified
later citing cases. The Lexis version was “Lexcite,”27 and the West version
was “QuickCite.”28 This process is probably the simplest way to do guerilla
legal citation even today.
There were now three different steps to update cases on Lexis and four
on West—Shepard’s, Auto-Cite or InstaCite, Lexcite or QuickCite, and, on
Westlaw, Shepard’s PreView. Each step got the user more and more current
but told the user less and less about what he was actually looking at. The
people in charge of training customers to use the systems were beginning
to rebel.
On top of all this, Shepard’s had a few other quirks, the most notable of
which was how it handled parallel citations.29 Because coverage between
Shepard’s products was genuinely different, a user could get different
results based on which citation he typed into the system. Checking a
citation to a state reporter yielded only citations from that state; checking a
regional reporter citation yielded citations from all jurisdictions. Headnote
markers only appeared for cases that were within the same region—no
reporter boundaries were crossed. The state citation would also check law
reviews, but the regional citation would not, so the savvy user would have
to run multiple Shepard’s searches for the same case on top of all the
other steps that West and Lexis inflicted on their users. Like the pre-1967
InstaCite problem, though, users in general seemed unaware of this and
would only run one search.
This oddity was a product of Shepard’s in print—in fact, since the
data from the print product was the source for the online product, several
idiosyncrasies of the print version were carried over to the electronic
products. One reason Auto-Cite and InstaCite were so important to the
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development of modern citators is that, since they were not relying entirely
on the Shepard’s print data, they solved some of the inherent problems that
arose from it.
There is another important plot point that enters the story now, and that
is the Shepard’s company’s increasing unhappiness with its contracts with
West and Lexis. Shepard’s had long-term contracts with both companies
for a relatively small percentage of the usage charges. When Lexis and
West first approached Shepard’s with contracts, Shepard’s was making a
very steady profit from its book sales; selling information to Lexis and
West that it already had was essentially found money. As time wore on,
though, book use started to fall in favor of online usage, and Shepard’s
realized just how much money Lexis and West were making from their
product.
With all this intrigue, both Lexis and West were very worried about the
possibility of an exclusive contract between Shepard’s and their competitor,
while presumably each was trying to secure such a contract for themselves.
Each company began to look into the possibility of creating its own rival
citation product. Lexis asked its old ally LCP to design a new citation
index, and LCP put time into the project (code-named project “Franklin”)
before eventually deciding it would be unworkable. West conducted an
internal study of the difficulties of replicating Shepard’s data. Preliminary
estimates were grim. West estimated it would take seven years and $300
million to design the product; these numbers were enough to make them
drop the idea.
In the meantime, wanting a better position in the online world, Shepard’s
introduced a product called “Shepard’s Daily Update,” the primary feature
of which was, obviously, that it was updated daily.30 This feature, which
was available with CD-ROM versions of Shepard’s and as part of its
print product, offered an additional currency feature. With Shepard’s Daily
Update, a user could call Colorado Springs and talk to a researcher, who
would look up a citation and provide up-to-the-minute currency. Shepard’s
approached both West and Lexis and tried to sell them this new product at
a very marked increase in price.
Neither company was happy with this new state of affairs. Neither
company wanted to destroy the market for its own product, either Auto-Cite
or InstaCite, and, of course, neither company wanted to pay Shepard’s any
more than necessary. The two companies took different stances, though.
Lexis bought the updated system. West, on the other hand, stood firm
and claimed that their contract with Shepard’s entitled them to the best
Shepard’s service available at the time.
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Shepard’s contracts with both companies had clauses calling for a renegotiation of the service contract in the event that the company should be
sold. Thus, when Mead sold Lexis to Reed Elsevier in 1994, Shepard’s
renegotiated its contract with Lexis, and Lexis picked up the more current Shepard’s Daily Update. Presumably this was a much more profitable
arrangement for Shepard’s than the previous one.
The playing field soon changed again. West, previously a closely held
corporation, was acquired by the Thomson Corporation of Canada for about
three and a half billion dollars.31 This acquisition of West by Thomson had
several important effects on the history of citator development.
At the time that Thomson bought West, they already owned LCP. LCP,
once an ally of Lexis, was now part and parcel of Lexis’s chief competitor.
Brian Hall, the president of LCP (and a former president of Shepard’s),
suddenly became the president of West. The merger depended on the
grace of the Department of Justice; the Department required that the new
company divest several directly competitive products, including Auto-Cite.
Essentially all of these divested products were bought by Lexis. But a small
and important consequence of the brush between West and Auto-Cite was
that West was left with a copy of the Auto-Cite data when Auto-Cite was
sold to Lexis. This data would later be used in the creation of KeyCite,
mooting the problem that West lacked pre-1967 data.
In the early stages of KeyCite and prior to the sudden acquisition of
the Auto-Cite data, West was somewhat concerned about the pre-1967
problem, and whether researchers would notice the difference in this shiny
new product. So West built a special parser designed to search case law
for overrulings. It was not a perfect system—it grabbed a lot of cases
that it did not need along the way—but it did find essentially all of the
overrulings. There is only one known instance in which the program missed
an overruling. After West got its hands on Auto-Cite, it ran the parser
over all the case law and came up with 200 overruled cases that had
been found by neither program.32 That parser is still used on occasion
today.
Another effect of the Thomson-West merger was that the renegotiation
clause of the contract between Shepard’s and West was triggered. Unlike
Lexis, West declined to purchase the Shepard’s Daily Update product.
Thus, while Shepard’s probably was in a better position than it had been
previously, it did not get the substantial increase in price from West that it
had selling the new product to Lexis. Maybe the biggest change in the new
contract was that the duration was considerably shortened—West’s right
to Shepard’s now expired in 1999.33
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Now, to back up the story a little bit, in December 1994 Shepard’s
entered into its first exclusive contract when they signed with the Michie
Company to build a CD-ROM product for the state of Alabama with
citations and cases on the same disk. This was not a particularly exciting
project, but when the announcement reached the desk of Vance Opperman,
the President of West, he became concerned. Although the product was
not particularly worrisome, the possibility that Shepard’s would sign more
exclusive contracts—and worse, that they were leaning in the direction of
Lexis (which owned Michie)—was troubling.
Opperman ordered West to build a similar product. He was not envisioning a product on a national scale; that possibility had already been explored
and found to be too expensive to develop. What Opperman wanted was a
CD-ROM product for the state of Alabama to compete with the Michie
product. The idea was to ensure that, in the future, Shepard’s would know
better than to offer any more exclusive contracts. He asked Forrest Rhodes,
who had served as the Chief Technical Officer of Shepard’s for a time, and
knew a great deal about citators, to develop the product. Rhodes called
upon the only person who directly reported to him at the time, Daniel
Dabney.34 Rhodes and Dabney began to build the idea behind today’s
modern KeyCite.
Neither Rhodes nor Dabney was interested in building a small, Alabamabased CD-ROM product, but while figuring out how it could be done,
they also figured out how to build a national system—without spending
$300 million and seven years to do it. Unsure that Opperman would risk
alienating Shepard’s, they made sure that their initial efforts were, to all
appearances, directed only at developing an Alabama CD-ROM product.
During product testing for KeyCite, all original test data came from Alabama. Six weeks later they announced to senior management that they
could do better than just Alabama. They could design a citation system for
the entire country.
This potential product looked like it would force the question of whether
or not West could afford to alienate Shepard’s and bring about the dreaded
exclusive contract to Lexis. This was not an easy question to answer,
so, possibly, it was fortunate that the point became moot with another
big merger. McGraw-Hill, the company that owned Shepard’s, sold it in
1995.35 Or, rather, they exchanged it. McGraw-Hill traded Shepard’s to
Times Mirror for a line of educational products that fit better with its
other products. McGraw-Hill owned no other legal publishing interests
at this point; Times Mirror did. They owned Matthew Bender. Times announced its intention to share ownership of Shepard’s with Reed Elsevier,
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the company that had, only a year earlier, become the parent company of
Lexis.36
Most of the legal world was concerned at this point by this potential
merger. West was most concerned of all, of course, but the legal research
community in general recognized how important the Shepard’s citation system was to market share and free competition. The American Association
of Law Libraries (AALL) wrote to the Department of Justice expressing
their concern that, if Shepard’s were in the hands of just one of the major
competitors, everyone would suffer.37
For West, a competitor product suddenly became a necessity rather than
a luxury. InstaCite and Auto-Cite were still around, making the updating
process difficult and confusing (really, hardly better than using Shepard’s
on paper), and a strong Lexis hold on Shepard’s could shift market share
decisively in their favor. KeyCite was already well under way, but West
was still concerned and fought to secure access to Shepard’s for as long as
possible, because the idea of a real competitor for Shepard’s was such a
new one.
Because of the importance to West of not alienating Shepard’s until it
was absolutely unavoidable, KeyCite was kept so secret, even internally,
that an employee one cubicle over from a KeyCite worker was not supposed
to know about it.38 Staff at the Department of Justice (DOJ) were among the
first outsiders to know about the project. When Shepard’s was sold, West
petitioned the DOJ and requested that they force a longer contract between
Shepard’s and West for anti-monopoly reasons. At that time, West was
forced to disclose KeyCite. West admitted that they had a citator product
in the works, while, at the same time, the company argued that the product
could not compete with Shepard’s. The Department of Justice did not grant
relief.
The KeyCite project (originally called “WestCite”) was code-named
“Gabriel,” a tongue-in-cheek reference to the Archangel Gabriel in Luke
2:9: “And lo, the angel of the Lord came upon [the shepherds] . . . and they
were sore afraid.”39 The name KeyCite is unsurprising, as West devised
the name with the West Topic and Key Number System in mind. However,
in an interesting side note, Lexis had filed a notice of intent to use the
trademark “KeyCite.” West scrambled to find a new name. Lexis did not
actually have a product attached to the name, and when West asked Reed
Elsevier about the notice, they withdrew it. KeyCite was again the name
of the new West product. Some within West thought this looked like a
knowing, preemptive strike; however, Lexis seemed genuinely surprised
when KeyCite was rolled out at the 1997 AALL meeting a short time later.
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It was, of course, important to West to have a product to compete with
Shepard’s, once Lexis actively owned part of it. But there were also other
reasons that this was an especially advantageous time for the unveiling of
KeyCite. During this time, neither Shepard’s nor Lexis was as organized
as usual. Shepard’s was now newly owned by two companies. Matthew
Bender, Lexis, and Shepard’s, although suddenly all connected, were running separate marketing campaigns, as opposed to KeyCite’s one focused
campaign. KeyCite’s initial marketing depicted an egg. As time went on,
the egg slowly hatched to reveal the KeyCite logo.40 Visually, it was a
well-designed campaign. During the unveiling at AALL, West’s Forrest
Rhodes stepped out of a giant egg to introduce the product. To this day,
according to Jane Morris of Lexis, some Lexis sales representatives refer
to KeyCite errors as “scrambled eggs,” because that is what competitive
examples showing KeyCite problems were first called.41 Matthew Bender,
Lexis, and Shepard’s, on the other hand, were still getting used to the
joint venture and were not as responsive to KeyCite as they might have
been. Before 1997, there were very few advertisements for Shepard’s. Once
KeyCite was on the market, though, there are several ads with very distinct
approaches from the different companies.42
KeyCite debuted at the AALL conference in 1997. It had a few features that were not commonly available on Shepard’s. For example, while
some early Shepard’s CD-ROM products used signal indicators, KeyCite
introduced and standardized flags in the online environment. KeyCite also
invented the “Depth of Treatment” stars, which signaled to a user the extent
to which the citing case had examined the cited one. Depth of Treatment
stars actually came about as a response to Shepard’s positive treatment
markers. West wanted to match Shepard’s feature for feature as much as
they could, but they had trouble with positive treatment. It can be subjective
(though all treatment can), and they were not entirely sure what research
purpose it served. Asking customers, though, West discovered that people
used the positive treatment markers largely as indicators for an in-depth
treatment—a citing case that treated a cited case positively had probably
talked about it at some length to warrant the plus sign. West used the “Depth
of Treatment” stars to address this need in a different way.43 KeyCite results are organized by the number of stars each citing case is assigned, with
four-star cases appearing at the top of a results page. Shepard’s organizes
its display by jurisdiction. Each arrangement has its advantages.
KeyCite also provided one-stop shopping, rather than three or four stops:
Shepard’s, Auto-Cite or InstaCite, Shepard’s Daily Update, the term search,
etc. KeyCite had another large advantage. The contract between West and
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Shepard’s had not yet run out, and West, therefore, had both programs
available. Users could try KeyCite but fall back on Shepard’s without
ever leaving the West umbrella. Users could explore the new product with
relative safety, and did not have to make a choice immediately.
KeyCite was also a pioneer in the legal publishing world in that it was
not tied to any print data. The origins of Shepard’s are in many ways a
great strength, putting a century of experience and human editing behind
the product. However, KeyCite was free of the quirks that came with
Shepard’s print system, such as the problems caused by differences in
coverage between print products. West was aware of this—they declared
KeyCite unsuited to print. While some even expressed a desire to see a
KeyCite CD product, as there had been previous Shepard’s CDs, West
refused, insisting that KeyCite would never appear in any form but the live,
and constantly updated, one.44
In 1999, Shepard’s rolled out “New Shepard’s,” which was also one-stop
shopping—it combined Shepard’s, Auto-Cite, and Lexcite into one. (There
is an interesting indication of a difference in corporate philosophy here.
Where West has bundled all its products into KeyCite and never looked
back, Lexis maintains Auto-Cite and Lexcite along with Shepard’s in its
modern service, allowing the sentimental researcher to use whichever he
prefers.) As part of the 1999 release, Shepard’s introduced FOCUS, which
allowed the user to search within Shepard’s results, and greatly strengthened its use as a finding aid. It was not until later that KeyCite matched this
feature with “Limit KeyCite Display.” The 1999 “New Shepard’s” release
also addressed and solved the parallel citation issue.
All these nice features make a difference today, when both citators are
firmly established and trusted, and ease of use is important. At the debut
of KeyCite, however, these were not the features that legal information
professionals were really studying at the time. Lawyers and librarians
alike were far more interested in finding out which system worked better.

COMPARISONS BETWEEN SHEPARD’S AND KEYCITE
KeyCite was a surprise to the legal world. There had been no real
competitors to Shepard’s for a very long time. For over a hundred years,
Shepard’s had been the established product, and no one had any experience
with any other comprehensive citation research system. With only one
option, there had been no need to examine how that option worked. But,
suddenly, researchers had to make a choice, form an opinion, or, at the very
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least, know the strengths and weakness of the two systems. When KeyCite
was released, it was not only picked apart in great detail, but people turned
a critical eye toward Shepard’s to see how the systems stacked up to one
another. Accordingly, a flurry of comparison between the two systems
ensued for the next several years.
When KeyCite first came out, Shepard’s argued that they had significantly more negative treatment indicators than KeyCite did. This was
largely true because InstaCite, from which a lot of KeyCite data was taken,
did not yet recognize “distinguished” treatment, which accounted for about
80 percent of all Shepard’s negative treatment indicators. West solved this
problem in part by building a specialized parser similar to the one they built
to find overrulings, only this time looking for distinguishing treatment. The
use of the parser itself was another cause for comparison, as Lexis claimed
that Shepard’s citations were read by editors, and thus superior to KeyCite’s
electronic eyes.45 The perception that KeyCite is more computerized and
Shepard’s more human is one West has devoted considerable time to combating, and, in fact, it is largely untrue. While Shepard’s was, of course,
done entirely manually for a long time, today both programs do case analysis editorially, and the rest of the process, including finding citations and
headnote assignment (and, in KeyCite, depth of treatment and quotations),
is done programmatically. At the time KeyCite was released, it did have
a little more automation than Shepard’s, which still had editors assigning
headnotes. Today the programs are very similar.
Comparisons of Shepard’s and KeyCite happened in several ways. There
were debates, often hosted by various chapters of the AALL, in which an
employee or employees from each company represented their product.
These are fondly remembered alternatively as “shoot-outs” by Jane Morris
of Lexis or “cage matches” by Dan Dabney of West. There were also
several articles written and responded to as people examined the systems.
Shepard’s improved very rapidly, and within a year or two had fixed the
parallel citation problem, had bundled all the steps that made online citation
such a difficult process, and had added signal indicators, including red
warning signs and yellow caution triangles—its own equivalent of the
KeyCite flags. (This is a pleasant parallel to the first Shepard’s product.
A user looked at a case in an early reporter and saw, pasted next to the
name of the case, an indication of later treatment. Today a user looks up a
case online, and next to the title he immediately sees a colorful indication
of the kind of treatment this case has received.46) The improvement of
Shepard’s made people even more interested in seeing how it and KeyCite
stacked up.
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The first article to hit the stands comparing the two was a study by Fred
Shapiro, which appeared in the Legal Information Alert newsletter.47 The
study was a basic numbers comparison—running 421 cases through both
programs and comparing the results. KeyCite almost invariably came out
on top by receiving the greatest number of citations per case. This was
mostly due to its coverage of unpublished cases and significantly more
law reviews and journals. The same issue included an answer to the study
by Shepard’s48 that made several points. Shepard’s again hit heavily on
KeyCite’s alleged use of machines rather than human editors (going so
far as to call results from the two systems “two different types of data”49)
and complained of misreadings. It pointed out that Shapiro was looking
at numbers alone, and not actually making any quality judgments about
the citations, and it belittled the use of unreported cases. The reply made
several valid points. However, they were all presented very defensively
(along with a few less valid points), and the tone of the article suggested
how new and strange the idea of a competitive product was to the Shepard’s
company.
The next comparison article appeared a few months later in the AALL
Spectrum.50 Again, there was a basic comparison of the numbers of citations returned, although the author, Elizabeth McKenzie, delved a little
further into quality control, and the two products actually ranked fairly
closely. McKenzie made a few unique points. She quoted both Morris and
Dabney saying that it was not true that KeyCite was the more automated
system. Both systems, according to this article, start with human editors,
and the processes were, in fact, remarkably similar.
McKenzie also drew attention to the headnotes. KeyCite referenced
markedly more headnotes. In the Shepard’s response to the Shapiro study,
the company made a point of remarking that their product searched several different brands of headnotes, whereas KeyCite was limited to West
headnotes.51 Headnotes had long been a problem for Lexis, because the
West headnotes had always been the ones, by far, in greatest use. Shepard’s had always used West headnotes, and if users on the Lexis version of
Shepard’s wanted to look at a headnote, they had to go to a West product.
It was not only an extra step, it was an extra step that reminded the user of
the competition.
Lexis has since added its own summaries and headnotes to its online case
collection—a massive editorial undertaking. Lexis headnotes, unlike West
headnotes, use the actual language of the court. West, in contrast, tries to
recast the phrasing of the headnote to make it more intelligible when read
outside the context of the case, as in a printed digest. This is particularly
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apparent in what West editors refer to as “concrete” headnotes, which
apply the law to the particular facts of the case, and thus generally need to
summarize the facts relevant to a particular headnote. Lexis does not make
such “concrete” headnotes, making only points that are, in West parlance,
“abstract” headnotes. “Abstract” headnotes make a general statement of
the law without rehashing the facts relevant to the issue.52 While headnote
searching has improved enormously on Lexis, there is nothing that looks
quite like the West Topic and Key Number System. It was not until 2005
that Shepard’s finally fully integrated Lexis headnotes into the system. In
2006, Lexis stopped identifying headnotes from West sources, and today
Lexis is actually in the process of removing Shepard’s references to West
headnotes.53
The next two comparisons appeared on the Law Library Resource
Xchange (LLRX) one month apart. The first article, by Tobe Liebert,54
is important for a couple of reasons. One is that it marks time by noting
that “New Shepard’s” debuted in March of that year, i.e., 1999. It also laid
out five factors to judge the two systems on: citation type, the range of
citations covered, the use of the system for further legal research, the cost,
and the currency and accuracy of the system—this last being “arguably the
most important basis of comparison.” This article alluded to an upcoming
study by William Taylor, which is probably the most comprehensive of all
studies comparing the two products.
The second LLRX article55 is essentially a record of one of the shootouts mentioned earlier, in which speakers from both companies debated
the merits of the systems, led by Dan Dabney for West, though with
an unfortunate and recurring misspelling of his name, but sadly not Jane
Morris for Lexis. The article did not make any serious comparisons between
the two systems, though the author did do a little of her own citing later.
Mostly it serves as a good record of the kind of scrapping the companies
were doing at the time.56
In 2000, William Taylor’s article57 hit the stands, so hot that responses
from both Morris58 and Dabney59 appeared in that same issue of Law
Library Journal. Taylor started by listing all the comparisons that had come
before and then recreating part of the Shapiro study. He found that very
little of what Shapiro had found in 1998 was true in 2000; Shepard’s had
caught up quickly, to the point where it often came out just slightly ahead
of KeyCite. Taylor then went on, though, to do his own study by building
his own, small-scale citation index, essentially just picking a jurisdiction,
reading all the cases that came out of it, and then deciding which ones
needed to be recognized by a citator.
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Both companies answered first with congratulations to Taylor for his
excellent work, and then by noting ways in which their respective products
did not make as many mistakes as Taylor counted. Jane Morris pointed out
that Shepard’s had a more diverse scale of treatment than simply “negative,”
and Taylor did not take this into account. Dan Dabney explained that the
appearance of a negative in one system but not the other was not necessarily
a mistake by the system lacking the negative. It could be a false negative,
which would make it a mistake for the system that counted it, rather than
the one that did not. West apparently conducted a further experiment and
found that several of what Taylor counted as “mistakes” by KeyCite were
actually false negatives.
In many ways, the Taylor article is less a comparison between the two
systems as a critique of both. One can (and probably does) compare his
numbers for how many citations he got, how soon he got them, and how
many cases each system missed. But really the moral of his story is that
we should be more skeptical than we are of the two systems. He made
suggestions for what West and Lexis could do to improve their products,
but he also suggested that, really, lawyers should check out the last two
days themselves to make sure nothing had changed.
As the lack of user response to the pre-1967 problem with InstaCite and
the parallel citation problems with early Shepard’s show, users of these
systems tend to be a little on the credulous side. Taylor’s point seems to be
that our modern Shepard’s and KeyCite are no different, and they are fully
capable of making mistakes.
One article identified what the authors considered a serious problem
with both systems.60 Alan Wolf and Lynn Wishart developed a not entirely
unusual sequence of events—case A relies heavily on case B, case B is later
overruled by case C, and, thus, case A is indirectly overruled as well, though
C never actually mentions A. The McKenzie article61 actually pointed out
that KeyCite’s new, pre-flagged “Table of Authorities” made this less of
a problem than before—a tool that gathered all cited resources—potential
A cases—into one spot and made it more easy for the researcher to spot
a problem. Shepard’s added its own “Table of Authorities” in 2001,62 and
because Shepard’s includes indications of how the cited case was treated,
such as “followed by” treatment, it is even easier to spot a sub silentio
overruling. However, this is still the type of problem that is hard for users
to notice, so few (if any) people actually take the precaution of looking at
the “underpinnings” of a case and running them through a citator as well.
The Wolf/Wishart article also addresses the Taylor problem of users not
asking enough questions, and complains that West and Lexis add to the
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problem with deceptive advertising and slogans that draw attention away
from such difficulties.
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THE DEATH OF PAPER
Some elements of the future of citators seem clear. Print Shepard’s, for
example, are less and less common. Not only is it tedious and difficult
to use the paper Shepard’s,63 but because of the requirements of printing,
binding, and shipping Shepard’s in print is, by necessity, less current than
its online counterpart. More and more people are asking whether or not it
will soon be malpractice to use Shepard’s in paper.64
Making the transition from print to electronic citators has not always
been easy, especially for libraries that serve the public. A major roadblock
was how to offer public access to an online citator system for the pro bono
lawyer or for members of the public coming in off the street. In the academic
law library, law students and faculty check citations through Shepard’s or
KeyCite, which they access with their Lexis and Westlaw passwords. But
library users without personal passwords had no access to these systems
and had been reliant on print Shepard’s, and few libraries had the budget to
offer free public Westlaw and Lexis access. It was, of course, still possible
to search in a free database for a citation or case name as a term, and then
read each cited case, doing essentially what Lexcite and QuickCite did,
but this can be a long and involved process. Additionally, free databases
often cover materials only from a certain timeframe or jurisdiction, and
they may lack the resources to design search engines on par with larger,
pay databases.65 So, for a long time, many libraries felt that they had to
continue to offer Shepard’s in paper.
The problem was solved in large part by Penny Hazelton, the head of
the University of Washington’s Marian Gould Gallagher Law Library. The
Gallagher Law Library had always been very serious about its service to the
public, so Hazelton approached West and proposed that they sell KeyCite
separately from the rest of Westlaw for public use at a low, affordable price.
West agreed, and, thus, it became possible to wean away from the time and
money-consuming print versions of Shepard’s to an all-online system.66
The Gallagher library then began canceling its Shepard’s in print. Today,
only their Washington state and federal print Shepard’s remain current.67
They have cancelled more than half of their Shepard’s subscriptions. Shepard’s now offers a public access product as well. Although considerably
cheaper than the print version, it is still more costly than public KeyCite.
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This price difference is mostly because the public Shepard’s includes access to the case law results of a search, whereas a public KeyCite user must
go to the books to read the actual case. This may be because West owns the
majority of print case law and does not mind sending a user to another West
product. In a situation similar to that of the headnotes, Shepard’s wants
to offer its service without sending the user to a competitor’s product.68
Gallagher is not the only library to have the public KeyCite arrangement,
but it was the first.69
The other reason that print Shepard’s is disappearing is one of cost.
Subscriptions to print Shepard’s for a single title can often be well over
$1,000, and a library could spend tens of thousands of dollars yearly to keep
print Shepard’s current. Even cautious schools, like Indiana University in
Bloomington, which wanted to hold onto the paper, eventually chose to
switch to online citators for financial reasons—keeping only the two titles
that, as of 2001, were not available electronically. IU currently offers its
patrons a free, stand-alone Shepard’s, and access to KeyCite via a WestPac
subscription.70

NEW USES FOR CITATORS
“Although we learned to use citators primarily as a defensive tool to
ensure that the cases upon which we were relying remained ‘good law,’
it now becomes clear that the electronic citator is also a powerful tool for
initial research; a single case that deals with a point of law can open the
entire universe of legal research data with a click of a mouse.”71
Though Shepard’s has always been intended as a tool to do original legal
research in addition to updating, the introduction of KeyCite was a sharp
reminder that the citator has a real role as a legal research tool, and that
checking a citator is not just the last step in the research process. While it
was certainly true that a good citation in Shepard’s in print could lead to
more cases on topic, hypertext links and the Limit and FOCUS features
on KeyCite and Shepard’s have made citators more widely used than ever
before as research tools.72 The ability to search within citator results makes
those results useful case and secondary source-finding tools.
All the new and recent innovations to citators put them on par with
digests as a tool for finding relevant new material, both primary and secondary. One good case often leads to other good cases, as well as citations
to journal and law review articles, American Law Reports annotations, and
many other references. In addition, the FOCUS and Limit KeyCite display
features in the respective programs make searching easier than ever.
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The user, with the click of a mouse, as Bayer says above, can narrow
the more than seventeen thousand documents that cite Roe v. Wade73 down
to the only one New York lower court case before 1989 that deals with
headnote 15 in great depth and contains the word “abortion,” or just look at
briefs or secondary sources. Shepard’s and KeyCite take the list of sources
that are in some way relevant to the user’s own case and make them
highly searchable and browseable. In addition, new kinds of documents
are becoming citator friendly every day. When Shepard’s began, it was used
to update case law. Since then citators have begun to cover restatements,
regulations, law review articles, etc. Materials that are not actively covered,
like treatises, often show up at least in the table of authorities, so even
sources not covered directly by KeyCite and Shepard’s can be discovered
by using a citator.
Statutes, of course, are also covered by both citators. Despite the success
of KeyCite, many people at West were still surprised and concerned when
Shepard’s did not renew its contract with them in 1999. The expectation
at West had been that the company remained a source of revenue and
that Shepard’s would not want to lose it. At this point, though, Matthew
Bender, Lexis, and, consequently, Shepard’s all belonged to Reed Elsevier,
and Elsevier wanted to compete rather than to make that small profit. One
result of this was a KeyCite program for statutes. Shepard’s had a statutory
program that comprised a very, very small percentage of their sales, but
when West officially lost Shepard’s, they wanted to make sure to offer as
many of the same services as they could, so the statutory citator was built.
The only real improvement of the KeyCite statute citator over Shepard’s
was the addition of yellow flags for pending legislation, though that is not
a negligible improvement.
West offers a feature with KeyCite that will return a list of topics and key
numbers that are similar to the headnotes in the case keyed into the system.
Shepard’s offers a summary that pulls the most important information, like
overrulings, to the top of the page. KeyCite and Shepard’s are now able to
evaluate and predict what a user is looking for, a task far beyond simply
making sure that a case is still good law.
Since 1999, Shepard’s has offered two different ways to
Shepardize—KWIC for just finding out if your case is still good law,
and the default FULL for users more interested in browsing the references
than finding a quick answer. (The distinction in KeyCite between the “History” button and the “Citing References” button performs a not unrelated
function; however, the researcher does not get the choice. KeyCite puts
direct and strong negative indirect history onto a front page automatically
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for each use of the system, whereas Shepard’s lets the user select only the
service that suits his needs.) This distinction acknowledges the separate
purposes for which Shepard’s can be used.
KeyCite recently introduced a new feature called “Graphical KeyCite”74
that is not a research feature and is definitely not an updating feature. If
anything, this new program might be seen as an educational feature. For
some cases, it is well nigh impossible to follow the intricate twists and turns
the case takes through the courts without a pictorial representation (both
the Miranda decision75 and the Roe v. Wade decision76 spring readily to
mind, and both make very pretty pictures in the Graphical KeyCite feature.
Most cases are not half so interesting though). The more obvious use of
Graphical KeyCite, though, is to give the user a handle on what the court
system looks like and how a case progresses through it.
Probably the last topic to consider when thinking about the future of
citation indexes is the possibility of alternative citators. While this article
did not go into great depth about any of the multitude of print citators
that competed with Shepard’s in the early days, the author would like to
comment briefly about competitors for Shepard’s and KeyCite that are on
the market today.
Unfortunately, there is really very little to talk about. The future of
a product is almost always dependent upon competition and the drive
to improve, and although a variety of tools call themselves citators for
specialized subject matter,77 none of them can compete with the vast scale
or the currency of KeyCite and Shepard’s. Many of them are still in print.
One general citation index is GlobalCite on LoisLaw. GlobalCite, however, is not on the scale of KeyCite or Shepard’s. Although it spans the
materials on LoisLaw, it is limited only to those materials. KeyCite and
Shepard’s show results that are not actually available to use on their systems. GlobalCite is a wonderful poor man’s tool, though. It links to full
sources free of charge. This means that clever users can get all that LoisLaw has to offer on one subject with only a single search. One case leads to
another, and that to a third, and so forth. The limitation would again be that
LoisLaw does not have materials as comprehensive as either Lexis or West.
GlobalCite is interesting in that LoisLaw really thinks of it as a tool
for legal research. In the blurb about the product, LoisLaw states that
GlobalCite often takes the place of traditional annotations in the research
process.78
Other online services have citator features, but they are rarely particularly user-friendly. Some of the bigger databases on BNA offer citations,
but they are just hyperlinked citing cases, and offer no treatment indicators.
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The same seems to be true for the growing alternative Casemaker. The
citator on CCH lists cases by the section number that they cite—it is
very difficult to navigate. Very recently, two free sources, AltLaw79 and
PreCYdent,80 have introduced citators. It is wonderful to see alternative
citators; however, they suffer from all the same problems that other
alternatives do—the AltLaw citator does not include treatment indicators,
and the PreCYdent product is a little difficult to use.81 So far, neither is in
the same league as Shepard’s and KeyCite.
JustCite, a UK resource that indexes UK and EU case law and legislation
among other things, is a vendor-neutral search engine combined with a
citator. The user can search by citation or keyword among other things. A
particular document calls up an “information screen,” which provides links
to the full text of the document from a variety of different sources, and
has sections for case law and legislation that cite the document. JustCite
has a text indicator of treatment, like “mentioned” or “affirmed,” but it
does not include the handy little icons that tell Shepard’s and KeyCite
users the status of a document at a glance. The terms used are not always
self-explanatory, so it is helpful to have the JustCite key handy. However
it certainly is a vast improvement over confusing paper products (which
Americans may not have access to) and the near lack of online citators
for European law that persisted until fairly recently.82 JustCite is another
example of a citator feature that is part and parcel of a tool that is meant to
do primary legal research.
Though there is not much in the way of competition for the completeness and ease of use that Shepard’s and KeyCite offer, there probably should be. Just as the AALL pointed out in its letter to the Justice
Department on the occasion of the probable sale of Shepard’s to Reed
Elsevier,83 competition makes systems develop and improve in ways that
they would not otherwise be motivated to, if the market were secure.
One avenue for future development might be greater focus on the use of
citators as legal research tools—maybe starting to try to anticipate user
interests and needs. While one can set up an alert on either Shepard’s
or KeyCite that will automatically send the user an e-mail if a recently
run citation has a significant change, there is no feature designed to help
the user keep abreast of new case law by subject. Such a feature might
be welcome on KeyCite or Shepard’s. A user could set the system to
send out alerts about the new cases and statutes decided based on topical
considerations.
There is also a growing trend to combine citators with other kinds of
information searching. A Google innovation, for example, was to integrate
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citations (hyperlinks, in this case) and the anchor text for those citations
into its search function.84 Google pays attention to how often a webpage is
cited, and why it is being cited. Citators can be a very powerful tool, and
software developers are constantly coming up with new ways to use them.
Other systems, citators and other tools alike, are offering new and interesting ideas, and it is this kind of competition that keeps established
programs on their toes and makes sure that citators, in general, will keep
improving. Only time will tell what will be the next feature to revolutionize
the world of citation.

CONCLUSION
The history of the citation index is fascinating, and using a citator
is a vitally important step in any legal research process. A citator can
be a final step to update and to make sure that all primary sources of
law are still valid, or a citator can be a really active part of the primary
research process, finding cases, statutes, and secondary sources. The future
of the citation index, if its history and the present are any indication at all,
is looking bright. Both Lexis and West are committed to continuing to
improve and grow. These products are very visible to the eye of the legal
community. Between the necessary functions these products perform and
the market forces that are constantly acting upon them, citators cannot
help but improve. In only a couple years KeyCite revolutionized the world
of citators that had remained relatively unchanged for a hundred years.
The recent introduction of citators on free sites in particular suggests that
legal research tools, and especially citation indexes, are growing by leaps
and bounds. Possible future products that will come out of Shepard’s,
KeyCite, JustCite, and other start-up products like it make this an exciting
and constantly changing field and a particularly interesting time for the
modern lawyer and law librarian.
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